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This matter comes before the Court on the Defendant's Delayed Motion for New Trial 

pursuant to Ohio Rule of Criminal Procedure 33, filed on February 25, 2019. Upon consideration 

of the motion, responsive memoranda, evidence presented at the hearing held on August 24, 25 & 

26, 2022, and arguments of the parties, the Court finds said motion well taken and a new trial is 

hereby GRANTED for reasons stated herein. 

I. FACTUAL BACKGROUND 

On September 3, 1994, Rhoda Nathan was attacked in room 237 of the Embassy Suites 

Hotel in Blue Ash, Ohio. Nathan had been staying at the hotel with her friend, Elaine Schub, and 

Schub's fiance, Joe Kaplan, while in town from New Jersey to attend a bar mitzvah. State v. Jones, 

90 Ohio St. 3d 403 (2000). On the morning of September 3rd, Rhoda Nathan, Ms. Schub and Mr. 

Kaplan woke and prepared to eat breakfast in the hotel's first floor restaurant. Schub and Kaplan 

left the room at approximately 7:30 a.m. while Ms. Nathan stayed in the room to shower and get 

dressed. Schub and Kaplan returned to room 237 approximately 30-40 minutes later. (Trial Tr. 
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Vol. XXV, Joe Kaplan Video Dep., at 11) When they opened the door, they discovered Nathan 

unresponsive, lying naked and face-up on the floor. Jones, 90 Ohio St. 3d at 403. 

Schub began to scream and numerous staff and guests responded to the commotion. A 

hotel guest who was a doctor and two guests who were nurses rendered aid until paramedics 

arrived. Id. Nathan was transported to Bethesda North Hospital, where she was pronounced dead. 

Initially, Nathan was thought to have suffered a heart attack and injured herself in a fall. However, 

after determining that she had suffered multiple traumatic injuries and blunt force impact to her 

head and torso, the Hamilton County Coroner's office classified the death as a homicide. Id. at 

404. 

An investigation ensued by the Blue Ash Police Department (hereinafter "BAPD"). A 

detective testified that he found a pendant resembling the victim's in a search of a toolbox in the 

trunk of Elwood Jones's car on September 14, 1994. (Trial Tr. 1219) On September 27, 1995, 

more than one year later, police arrested Elwood Jones for Rhoda Nathan's murder. Jones was 

subsequently tried, convicted, and sentenced to death in 1997 based on the investigation of the 

Blue Ash Police Department and evidence presented at trial by the State of Ohio. 

For approximately 27 years, Jones has consistently maintained his innocence and claimed 

that his November 1996 trial was fundamentally flawed. 

I. TRIAL PROCEEDINGS 

Following a jury trial in November 1996, Jones was convicted of Aggravated Murder and 

Aggravated Burglary. The identity of the perpetrator of Rhoda Nathan's murder was the central 

issue at trial. The State's theory of the case was that (1) Elwood Jones murdered Ms. Nathan and 

gashed his hand during the bloody beating of her in room 237 of the Embassy Suites hotel; (2) the 

bacterial infection Jones had in his hand in September 1994 could only have been caused by a 
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clenched-fist injury; (3) Elwood Jones, who was an employee at the hotel at the time, had to have 

had a master key' to the Embassy Suites hotel to access Ms. Nathan's room; and (4) Ms. Nathan's 

pendant, which was unique and made from a family heirloom, was found in Jones's car. 

II. PROCEDURAL HISTORY 

Elwood Jones has unsuccessfully challenged his conviction on direct appeal, in a timely 

petition for postconviction relief, and other postconviction filings. He was convicted in 1996 and 

sentenced to death in 1997. 2 He appealed and the First Appellate District Court and Ohio Supreme 

Court both affirmed Jones's convictions and his death sentence on direct review.3 The Ohio 

Supreme Court also affirmed the Court of Appeals' denial of Jones's motion to reopen his direct 

appeal.4

In 2000, the First Appellate District affirmed this Court's denial of Jones's petition for 

post-conviction relief s The Ohio Supreme Court declined to exercise jurisdiction over his post-

conviction appeal.6

Jones instituted a federal habeas corpus proceeding in 2001.7 His petition was denied and 

the Sixth Circuit Court of Appeals affirmed the denial in 2010.8

On N'ovember 18, 2010, Jones filed a postconviction application for DNA testing with this 

Court. The motion was granted by entry on February 17, 2012. The results from these initial DNA 

tests did not implicate Jones or an alternative suspect because it was determined that the DNA 

1 In 1994, a "master key" was a metal key that would have opened all of the guest rooms on a floor in the hotel. (Tr., Vol 2, 
109:16-18, 115:1-5) 
2 State v. Jones, Hamilton C.P. No B 958578 (Jan. 9, 1997). 
3 State v. Jones, l' Dist. Hamilton App. No. C-97-0043, 1998 WL 542713 (Aug. 28, 1998); State v. Jones, 90 Ohio St.3d 403 
(2000). 
4 State v. Jones, 91 Ohio St.3d 376 (1999). 
5 State v. Jones, 1' District Hamilton App. No. C-990813, 2000 WL 1886307 (Dec. 29, 2000). 
6 State v. Jones, 91 Ohio St.3d 1510 (2001) (Table). 
7 This resulted in the disclosure of a sizeable amount of undisclosed investigatory documents and evidence outside the trial-court 
record. 
8 Jones v. Bagley, No. C-1:01-CV-564, 2010 WL 654287 (S.D. Ohio Feb. 19, 2010); Jones v. Bagley, 696 F.3d 475 (6th Cir. 
2010) 
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profile on the pendant belonging to Rhoda Nathan was insufficient for comparison purposes. On 

April 8, 2014, the Court ordered supplemental DNA testing. Results of the testing was 

inconclusive due to an insufficient amount of DNA. 

On June 8, 2015, the Ohio Supreme Court granted the State's motion to set an execution 

date and ordered that Jones's sentence be carried out on January 9, 2019. On September 5, 2017, 

Governor Kasich issued a warrant of reprieve resetting Jones's execution date to April 21, 2021.9

On December 29, 2020, Governor Dewine issued a warrant of reprieve resetting Jones's execution 

date to December 6, 2023.10

On February 25, 2019, Elwood Jones filed a Motion for Leave to File a Delayed Motion 

For New Trial. After considering the motion, memoranda and oral arguments by the parties, this 

Court granted a hearing on the motion for a new trial. 11 An evidentiary hearing was conducted by 

this Court on August 24, 25 & 26, 2022. 

The merits of Jones's new-trial claim are now before this Court. 

III. LEGAL STANDARD 

Elwood Jones has moved for a new trial based on newly discovered evidence and prosecutorial 

misconduct, pursuant to Crim. R. 33 and Brady v. Maryland, 373 U.S. 83 (1963). 

A. OHIO CRIMINAL RULE 33 

Rule 33(A) of the Ohio Rules of Criminal Procedure provides several grounds under which 

a trial court may grant a defendant a new trial. Relevant here, Crim. R. 33 (A)(6) permits a trial 

court to grant a new trial when "new evidence material to the defense is discovered, which the 

9 Warrant of Reprieve, Sept. 13, 2017. 
10 Warrant of Reprieve, Dec. 29, 2020. 
"An Entry granting an evidentiary hearing was issued on November 19, 2019. On October 19, 2021, Defendant filed a Motion to 
Set Hearing. An evidentiary hearing was scheduled on March 2, 2022. The State's unopposed Motion for a Continuance was 
granted, and the matter rescheduled for hearing on August 3, 2022. The Defendant filed a Motion to Vacate Hearing Date and 
Select a New Date due to counsel's scheduling conflict. By Entry dated March 11, 2022, the evidentiary hearing was rescheduled 
to August 24-26, 2022. 
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defendant could not with reasonable diligence have discovered and produced at the trial." 

However, where the newly discovered evidence was suppressed by the State, such evidence is 

properly analyzed under Brady;12 otherwise, it is governed solely by Crim. R. 33(A)(6).13 See 

State v. Webb, 2014-Ohio-2894, at ¶ 43 (12th Dist. 2014). Where, as here, the motion for new trial 

raises both of these grounds, the Brady analysis is controlling. State v. Jalowiec, 2015-Ohio-5042, 

at ¶ 32 (9th Dist. 2015) ("Because the standard for materiality under Brady and its progeny is lower 

than that required by Crim.R. 33(A)(6) and Petro, that analysis is dispositive."). Thus, this Court's 

analysis must begin with the Brady analysis. 

B. THE BRADY PRINCIPLE 

The Brady principle is a rule of fairness. In 1963, the United State Supreme Court ruled 

that suppression of evidence favorable to the accused by the prosecution violates constitutional 

due process where the evidence is material either to guilt or to punishment, irrespective of the good 

faith or bad faith of the prosecution. Brady v. Maryland, 373 U.S. 83 (1963). The motivating force 

behind the Supreme Court's decision in Brady was the belief that "society wins not only when the 

guilty are convicted but when criminal trials are fair; our system of the administration of justice 

suffers when any accused is treated unfairly." Id. at 87. Brady's progeny has broadened the duty 

of the prosecutor by establishing that a prosecutor has a duty to learn of any favorable evidence 

known to the others acting on the government's behalf in the case, including the police. Kyles v. 

Whitley, 514 U.S. 419 (1995). The Brady rule applies equally to impeachment evidence, which, 

if disclosed by the State and used properly by the defense, may make the difference between 

12 supra. 
13 To determine whether newly-presented evidence warrants a new trial, Ohio courts analyze the evidence using a six-factor 
approach. See State v. Petro, 148 Ohio St. 505, 706 N.Ed.2d 370 (1947); see also State v. Prade, 2018-Ohio-3551. 
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conviction and acquittal. State v. Henderson, 2000 WL 731472 (1' Dist); United States v. Bagley, 

473 U.S. 667, 676 (1985). 

A Brady claim requires the defendant to show three elements: "(1) that the prosecution 

withheld evidence, (2) that the defense was not aware of the evidence, and (3) that the evidence 

withheld was material." State v. Holloman, 2006-Ohio-6789, at ¶ 12 (10th Dist. 2006) (citing State 

v. Johnston, 39 Ohio St.3d 48, at paragraph four of the syllabus (1988)). The first two elements 

essentially establish suppression by the state, which "violates due process where the evidence is 

material either to guilt or to punishment, irrespective of the good faith or bad faith of the 

prosecution." Brady, 373 U.S. at 87. The final element, materiality, does not require that the 

suppressed evidence would have resulted in acquittal; rather, the "touchstone of materiality" is a 

"reasonable probability" of a different result. Kyles v. Whitley, 514 U.S. 419, 434 (1995). A 

"reasonable probability" of a different result is shown "when the government's evidentiary 

suppression 'undermines confidence in the outcome of the trial.'" Id. (quoting United States v. 

Bagley, 473 U.S. 667, 678 (1985)). 

1. The Prosecution Withheld Evidence14

During the evidentiary hearing, it was established that nearly 4,000 pages of evidence — 

including police investigative notes, witness statements and 400 pages of hotel guests' 

questionnaire responses — was withheld from Jones's defense team prior to trial. While the State 

did produce some discovery (over 260 pages) and access to physical items, the undisclosed 

documents were replete with impeaching and exculpatory evidence. 

Based on Jones's post-conviction efforts, the Defense now has from the investigative files 

of the BAPD, evidence the defendant was not aware of before trial, including: (1) statements from 

14 The defense team showed, in a concise and easy to understand manner, what evidence was withheld and why that piece of 
evidence was crucial to Jones's case a trial. 
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several hotel guests who witnessed several security breaches at the hotel on the day of or near the 

time of the murder, one including Rhoda Nathan; (2) a statement from Robyn Williams (Budd), a 

hotel guest, who witnessed on the morning of the murder a white male "late 20's, thin build, 

medium length brown hair, 6-feet tall, wearing dark clothing, walking rapidly" out the hotel door,I5

propped open by a yellow cup, "and running through the parking lot, and sprinting into the 

woods";16 (3) a number of documents pertaining to another potential suspect who worked at the 

Blue Ash Embassy Suites and was present on the morning of the murder; (4) investigative 

statements from two hotel employees" — Demetrius Williams and Ryan Norman — who separately 

informed the Blue Ash Police Department that they saw a white and black man leaving Ms. 

Nathan's room the morning of the murder; with the white guy running out of the room and the two 

men separating in different directions when they came out;18 (5) witness statements by several 

hotel employees19 concerning a number of "master keys" to the hotel that were in circulation and 

unaccounted for that the Blue Ash Police Department did not investigate; (6) inconsistent 

information by the Blue Ash Police Department regarding which specific officer recovered the 

pendant - a crucial piece of evidence in the State's case - found in Jones's car;2° and (7) evidence 

that the BAPD traveled to New York to meet with Ms. Nathan's family about Ms. Nathan's 

pendant and learned that it was not unique or made from a family heirloom.21

15 Hearing Tr., Vol. 1, 174:19-25-175:1-2. 
16 Hearing Tr., Vol. 1, 161:6-18, 162:2-8. 
17 Both employees knew Elwood Jones and did not identify him as either individual seen leaving Ms. Nathan's hotel room. 
18 Hearing Tr., Vol 2, 121:1-24. 
19 At the hearing on August 25, 2022, defense expert, retired police officer Beth Ann Mohr, testified that she identified a number 
of witness statements given to BAPD that were ignored by them and withheld from Mr. Jones prior to trial, including statements 
by Art Armacost (in charge of hotel keys), Terri Lutz (kitchen employee who told BAPD that a number of kitchen staff had master 
keys), and Virgil Rhodes (security officer of the hotel). 
20 BAPD Officer Michael Bray testified at trial that he found the pendant alone. (Trial Tr., Vol XV, pp. 1217-1219). However, 
there was no record or documentation of such recovery in the BAPD files. There was a report indicating that Sargent Jim Schaffer 
had recovered the item from Jones's car. (Hearing Tr., Vol. 2, 170:1-9; Def. Hearing Ex. 43) 
21 The State represented to the jury at trial that the Nathan pendent was unique and made from a family heirloom, despite 
investigative information to the contrary. (Trial Tr. Vol XII at 820: 18-25, 828:10-13; Vol. XIX, 1747:6, 1748:17-24). This 
information was not disclosed to Jones or his defense team prior to trial. 
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Additionally, evidence at the hearing established that there were several documents 

pertaining to Hepatitis B tests that the State conducted which revealed that Ms. Nathan tested 

positive for Hepatitis B, but Elwood Jones's blood did not and never has. In fact, evidence of Ms. 

Nathan's Hepatitis B status was known to the State but not disclosed to Jones or his defense team 

prior to trial. Even more significant was the fact that the State tested Jones's blood for Hepatitis 

B on September 15, 1994, and the results were negative. The State's decision to test Jones's blood 

and the results were also not disclosed to the defense prior to trial. 

2. The Defense Was Not Aware of Material Evidence 

It is undisputed from the evidence presented at the hearing on the instant motion that the 

State did not disclose and the defense was unaware prior to trial of nearly 4,000 pages of 

investigative materials. It is also undisputed that the defense was not aware of the Hepatitis B test 

results. In fact, the State does not contest that it possessed all of this evidence prior to trial. 

In determining materiality, materiality is defined in terms of "suppressed evidence 

considered collectively, not item by item." See State v. Henderson, 2000 WL 731472 (1st Dist.) 

quoting Kyles v. Whitley, 514 U.S. 419, 434-437. 

a. The Hepatitis B Evidence Was Material and Withheld 

The full import of the undisclosed evidence of the State's decision to test Jones's blood for 

Hepatitis B and the negative results that followed was fully explained by the testimony of Dr. 

Steven Burdette. Dr. Burdette, a professor of medicine and chief of infectious diseases at the 

Wright State University Boonshoft School of Medicine, testified as the defense expert in infectious 

diseases.22 Dr. Burdette testified that Hepatitis B is a "highly contagious virus."23 In fact, he 

explained that "Hepatitis B is more contagious than Hepatitis C," and "significantly more 

22 Hearing Tr. Vol. 2, 4:20-22: Vol. 3, 6:1-8. 
23 Hearing Tr., Vol. 2, 22:21-24. 
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contagious than HIV," and that even though when "it comes to blood-borne pathogens, people 

worry about HIV because of the stigma that comes along with it ... Hepatitis B is dramatically 

more contagious if somebody gets exposed to the blood."24

Dr. Burdette noted that studies done on a "needle-stick" blood exposure—exposures based 

on tiny pricks with needles that have only microscopic, trace amounts of blood—establish that 

there is a 33% chance of infection of Hepatitis B in those instances.25 He went on to explain, 

though, that "[t]he more blood that you're exposed to, the more virus your body can be exposed 

to, therefore, the more likely your risk for infection would increase."26 In addition, Dr. Burdette 

explained that if a person has an open wound, they lack the protection that skin generally provides 

from infection and the risk of infection with an open wound is higher.27 In sum, "the risk of 

contracting Hepatitis B is at least 33 percent, but ... it goes up as the volume of blood in the area 

of exposure, and the vulnerability in [an] area increases." (Hearing Tr., Vol. 2, 27:14-19 (emphasis 

added)). And unlike some viruses, Hepatitis B does not require an extensive amount of blood 

exposure to cause infection.28

Dr. Burdette further explained that he had reviewed the records about the crime scene and 

about Elwood Jones's hand injury, and testified that it was a "bloody scene with a laceration on 

[Mr. Jones's] hand."29 Based on that, Dr. Burdette testified that it was his expert opinion that Jones 

would have Hepatitis B if what the State says took place in fact occurred. (Hearing Tr., Vol. 2, 

32:1-7 ("With my review of the case in terms of the photographs and the description of the crime 

24 Hearing Tr., Vol. 2, 23:6-14. 
25 Hearing Tr., Vol. 2, 24:1-13. 
28 Hearing Tr., Vol. 2, 25. 
23 Hearing Tr., Vol. 2, 26. 
28 Hearing Tr., Vol. 2, 33-35. 
29 Hearing Tr., Vol. 2, 27:23-25-28:1-5. 
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scene with the amount of blood, and seeing the size of the lacerations over the knuckle, I would 

have expected Mr. Jones to acquire Hepatitis B... if he was involved with that crime.")). 

Of course, as Dr. Burdette went on to explain, Elwood Jones does not have Hepatitis B. In 

addition to the September 15, 1994 negative Hepatitis B test3° that the State conducted and 

withheld from Jones, Dr. Burdette reviewed a more comprehensive May 26, 2022 test confirming 

that Mr. Jones does not have active Hepatitis B, was never immunized for Hepatitis B, and never 

had a prior Hepatitis B infection.31 In other words, the Hepatitis B tests that the State withheld 

were important medical information that directly undermined the State's theory. Moreover, Dr. 

Burdette testified that the disparity in Ms. Nathan's blood test results and Jones's blood test results 

is so significant that the State's theory is scientifically implausible. 

b. The Alternate Suspect Evidence Was Material and Withheld. 

Throughout Jones's trial, the State argued that Jones was the only person with a motive 

and an opportunity to kill Rhoda Nathan. But neither the jury nor Jones's defense team knew at 

the time about another man's possible involvement in the murder. At the hearing on the instant 

motion, the Defense persuasively argued that it was unaware of and the State failed to disclose 

evidence pertaining to a witness's communication with the BAPD before trial regarding a reported 

confession to the commission of the murder by someone other than Elwood Jones. The State 

argued that it was also unaware of this evidence prior to trial because there is no record of this 

communication in the BAPD's files. 

Specifically, Ms. Delores Suggs testified that she was incarcerated in the Hamilton County 

Justice Center on November 6, 1995.32 While there, another inmate, Linda Reed, told Ms. Suggs 

" Def. Hearing Ex. 6 
31 Hearing Tr., Vol. 2, 29-31; Def. Hearing Ex. 71. It is worth noting that the State did not cross-examine Dr. Burdette on these 
opinions or rebut them in any way at the hearing. (See, e.g., Hearing Tr., Vol. 2, 33-35). 
32 Hearing Tr., Vol. 1, 73:6-19; see also Def. Hearing Ex. 69. 
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